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William Kennard, Chairman
Federal Communications Commission
445 12th Street, S.W.
Room 8-B201
Washington, DC 20554

Re: Smith Bagley, Inc.
Application to Become an Eligible Telecommunications Carrier
on Native American Lands
CC Docket No. 96-45
DA No. 99-1331
Ex Parte Presentation

Dear Chairman Kennard:

On behalf of Smith Bagley, Inc. ("SBI"), I write to report on the progress of SBI's above
referenced application to become an Eligible Telecommunications Carrier ("ETC") on Native
American lands in Arizona and New Mexico. In addition, SBI requests your assistance in resolving
the threshold issue in this proceeding - whether the Commission should federalize the provision of
universal service on Native American lands.

Review of SBI's Service Area

SBI's cellular service area in the Arizona 3 RSA and portions ofthe New Mexico 1 and New
Mexico 3 RSAs, serves five Native American tribes, including the Navajo, Pueblo of Zuni, Hopi,
Ramah, and White Mountain Apache reservations. SBI serves a substantial portion of the Navajo
Nation, the largest Native American reservation in the U.S. This reservation alone encompasses
roughly 12,000 square miles and over 85,000 people in SBI's service area. Substantial portions of
the geographic area licensed to SBI are not served by any local exchange carrier. The sheer distance,
combined with very small and scattered population centers make it economically infeasible for a
wireline carrier to ever string a line to these areas.
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SBI provides usable wireless signal to substantially all ofthe Native American reservations
located within its service area. SBI's signal currently covers thousands of homes that can best be
characterized as "phoneless." Statistically, approximately three quarters of the households on the
Navajo reservation, encompassing over 50,000 people, are now phone1ess. Yet despite several
aggressive marketing efforts, SBI cannot get many ofthese people to subscribe to its wireless service
simply because the median per capita income on the reservations is approximately $5000. The
poverty is extreme and even a basic lifeline service priced at or below $10.00 per month is out of
reach for most families. It is precisely this situation that the nation's universal service program was
designed to address.

SBI's proposal to assist the Commission in its efforts to increase phone penetration has been
presented to the Commission and is currently under review by the staff. SBI seeks to assist in
providing a telephone service in these remote areas by contributing the cost of its network
construction, in effect, waiving any claim for reimbursement of the substantial sums the company
has spent to install a first rate cellular network. The company has recently constructed additional cell
sites and purchased a new switch that supports a near term conversion to digital, as well as
supporting many advanced services not available on an analog network.

Over the past ten years, SBI has worked with the tribal authorities to obtain zoning and other
approvals to locate cell sites on tribal lands. In addition, the company has worked with tribal
authorities on each reservation to gain their support for this unique program. In October, Elmer
Milford of the Navajo Nation's Resources Committee submitted to you a letter committing to
support SBI's offering and requesting a near term grant ofSBI's application. It is SBI's goal that
with the joint efforts ofthe Commission, tribal authorities, and the company, penetration levels on
reservations served by SBI will double within a year after the program is implemented.

Status of FCC Application

In our meeting early this year, we discussed the difficulty wireless carriers have experienced
in obtaining ETC status from state regulatory authorities. At that time, none had been granted, and
as of this date, SBI is aware ofonly one grant that has been issued nationwide by a state agency. In
response to SBI's concern that the need is urgent and the company's system is ready to provide
service, you raised the possibility of"federalizing" universal service on Native American lands, i.e.,
having the Commission grant ETC status to eligible companies serving Native American tribal
lands. In addition, the federal government would provide both the federal and state portions of the
high-cost loop support.

At your request, SBI promptly filed applications for ETC status with Arizona and New
Mexico, in the hope that such applications could be promptly granted and the Commission would
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not need to assert federal authority in this area. Unfortunately, SBI quickly came to understand that
action at the state level was not forthcoming (discussed below). It therefore filed with the FCC on
June 2 an application requesting the FCC to designate it as an ETC on Native American lands it is
licensed to serve.

SBI's application has appeared on Public Notice for comment l and the pleading cycle has
concluded. SBI, though counsel, has had several recent meetings with the Common Carrier Bureau
to work through the details ofits proposal for a universal service program on Native American lands
and to identify issues to be resolved so that a grant can be made.

SBI believes that the Commission staff is making substantial progress on its application,
especially with respect to issues concerning the service offering, pricing, customerparticipation, and
necessary rule waivers.

Status of State Applications

SBI filed applications for ETC status with Arizona and New Mexico last April. Since then,
the company, through counsel, has diligently pursued a grant ofthese applications. The agency has
informally notified counsel that they intend to conduct a hearing on SBI's application,
notwithstanding the fact that LECs in Arizona were not required to go through the hearing process
in order to obtain ETC status. Last week, SBI received a letter from Arizona transmitting their "first
set of data requests" in the proceeding. In addition, US West has intervened in the proceeding,
notwithstanding that it has only 100 access lines on the entire Navajo reservation, which lines are
to be sold in early 2000 pursuant to a pending transaction. Arizona Telephone Company has
intervened notwithstanding that it has no access lines within the area licensed to SBI. Tellingly, the
two local exchange carriers who serve over 95% of the landline customers currently receiving
service in SBI's service area did not comment on SBI's proposal.

In New Mexico, SBI has been informed that due to their current work load, SBI's application
will not begin to be processed until after January 1,2000. Accordingly, SBI has no way ofknowing
how long it will take to complete that process. In sum, undersigned counsel has advised SBI that the
ETC process in Arizona and New Mexico can be expected to take, at a minimum, one year from this
date to complete.

See, Petition of Smith Bagley, Inc., for Designation as an Eligible
Telecommunications Carrier: Pleading Cycle Established, Public Notice, DA 99-1331 (released July
7, 1999).
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SBI understands that the Common Carrier Bureau staffhas been working with state agencies
to work out some means of working through the federal/state jurisdictional questions so as to
expedite an ETC grant to SBI. Obviously such a result is preferred, however at this time there is no
definite word from either Arizona or New Mexico that the matter will be resolved any time soon.

Request for Action

By this letter, SBI respectfully requests you to take all necessary steps to assert federal
jurisdiction over the provision of universal service on Native American lands. Assertion of federal
authority in this area would have three important ramifications.

First, and most important, it would underscore for Native Americans the federal
government's commitment to improve the state of available telecommunications services to all
Americans at the earliest possible date.

Second, it would encourage wireless companies such as SBI to bring service to many people
who have never had access to even the most basic of telecommunications services.

Third, it would encourage all companies serving Native American lands to offer wider local
calling areas, which is the single biggest expense item for reservation residents.

The Commission has the authority as well as the obligation, under Section 254 of the Act,
to fashion workable universal service programs for all Americans. Moreover, Section 214(e) ofthe
Act can be read as a separate grant of FCC authority on Native American lands. Bluntly put, the
states have permitted this intolerable situation to exist for decades and they are seemingly in no hurry
to provide a useful remedy to Native Americans any time soon.

It is SBI's understanding that the decision to assert federal authority in this area is a threshold
issue which must be resolved first. By asserting federal jurisdiction and declaring that Native
American lands are not subject to state authority over the provision of universal services, the
Commission will open the door to wireless companies having the opportunity to literally change the
lives of many Americans.

The Commission has affirmed its intention to process SBI's application separate from the
ongoing rulemaking proceeding relating to promoting subscribership on Native American lands.2

2 See, PromotingDeployment andSubscribership in Unserved and UnderservedAreas,
Including Tribal and Insular Areas, (Further NPRM), FCC 99-204 (released Sept. 3, 1999) at n.160
("We do not intend to delay this application pending the adoption offinal rules in this proceeding.").
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SBI finnly believes this to be a matter ofhealth and safety of the highest magnitude in that persons
without access to basic telephone service are placed in unnecessary peril. The situation was best put
to the company by a tribal representative: "If thousands of people in any American city had no
telephone service, there would be swift action to remedy the situation. We deserve no less."
Accordingly, we respectfully request your leadership in making a decision which will enable SBI's
application to be processed to a grant on an expedited basis.

We would be happy to provide you with any additional infonnation that you may require.
On behalfofthe company, I thank you for your commitment to Native Americans and for your time
and consideration of this important matter.

Sincerely,

David A. LaFuria
Counsel for Smith Bagley, Inc.

cc: Commissioner Susan Ness
Commissioner Michael Powell
Commissioner Gloria Tristani
Commissioner Harold Furchtgott-Roth
Ms. Kathryn Brown
Mr. Lawrence Strickling
Ms. Ellen Blackler
Ms. Katherine Schroder
Mr. Mark Nadel
Magalie Roman Salas, Secretary (Two Copies)


